
PRESIDEN
REPUBLIK INDONESIA

KEPUTUSAN PRESIDEN REPUBLIK INDONESIA

NOMOR 36 TAHUN 1993

TENTANG

PENGESAHAN AGREEMENT BETWEEN THE GOVERNMENT

OF THE REPUBLIC OF INDONESIA AND THE GOVERNMENT

OF AUSTRALIA CONCERNING THE PROMOTION AND

PROTECTION OF INVESTMENTS

PRESIDEN REPUBLIK INDONESIA,

Menimbang : a. bahwa di Jakarta pada tanggal 17 Nopember 1992 Pemerintah

Republik Indonesia telah menandatangani Agreement between the

Government of the Australia Concerning the Promotion and Protection

of Investments sebagai hasil perundingan antara Delegasi-delegasi

Pemerintah Republik Indonesia dan Pemerintah Australia;

b. bahwa sehubungan dengan itu, dan sesuai dengan Amanat Presiden

Republik Indonesia kepada Ketua Dewan Perwakilan Rakyat Gotong

Royong Nomor 2826/HK/1960 tanggal 22 Agustus 1960 tentang

Pembuatan Perjanjian-perjanjian dengan Negara Lain, dipandang perlu

untuk mengesahkan Agreement tersebut dengan Keputusan Presiden;

Mengingat : Pasal 4 ayat (1) dan Pasal 11 Undang-Undang Dasar 1945;

MEMUTUSKAN :…
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MEMUTUSKAN :

Menetapkan : KEPUTUSAN PRESIDEN REPUBLIK INDONESIA TENTANG

PENGESAHAN AGREEMENT BETWEEN THE GOVERNMENT OF

THE REPUBLIC OF INDONESIA AND THE GOVERNMENT OF

AUSTRALIA CONCERNING THE PROMOTION AND

PROTECTION OF INVESTMENTS.

Pasal 1

Mengesahkan Agreement between the Government of the Republic of

Indonesia and the Government of Australia Concerning the Promotion

and Protection of Investment yang telah ditandatangani Pemerintah

Republic Indonesia di Jakarta pada tanggal 17 Nopember 1992 sebagai

hasil perundingan antara Delegasi-delegasi Pemerintah Republik

Indonesia dan Pemerintah Australia yang salinan naskah aslinya dalam

bahasa Inggeris sebagaimana terlampir pada Keputusan Presiden ini.

Pasal 2

Keputusan Presiden ini mulai berlaku pada tanggal ditetapkan.

Agar...
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Agar setiap orang mengetahuinya, memerintahkan pengundangan

Keputusan Presiden ini dengan penempatannya dalam Lembaran Negara

Republik Indonesia.

Ditetapkan di Jakarta

pada tanggal 15 Mei 1993

PRESIDEN REPUBLIK INDONESIA

ttd.

SOEHARTO

Diundangkan di Jakarta

pada tanggal 15 Mei 1993

MENTERI SEKRETARIS NEGARA

REPUBLIK INDONESIA,

ttd.

MOERDIONO
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LAMPIRAN:

AGREEMENT

BETWEEN

THE GOVERNMENT OF THE REPUBLIC OF INDONESIA

AND

THE GOVERNMENT OF AUSTRALIA

CONCERNING THE PROMOTION AND PROTECTION OF INVESTMENTS

The Government of the Republic of Indonesia and the Government of Australia
(hereinafter referred to as the "Parties");

BEARING IN MIND the friendly and cooperative relations existing between the two
countries and their peoples;

RECOGNISING that promoting the flow of capital for economic activity and
development is important for the expansion of their economic relations and cooperation,
the stimulation of their investors business initiative and the fostering of prosperity in both
countries;

INTENDING to create favourable conditions for investment by investors of one Party in
the territory of the other Party on the basis of sovereign equality, non-discrimination and
mutual benefit;

ACKNOWLEDGING that investments of investors of one Party in the territory of the
other Party would be made within the framework of laws of the latter Party; and

RECOGNISING that pursuit of these objectives would be facilitated by a clear statement
of principles and measures relating to the promotion and protection of investments;

HAVE AGREED AS FOLLOWS:

ARTICLE I
Definitions

1. For the purposes of this Agreement :

(a) "investment" means every kind of asset owned or controlled and invested by
investors of one Party and admitted by the other Party in its territory in
conformity with the laws, regulations and investment policies of the latter
applicable from time to time including, but not exclusively :

(i) movable and immovable property including rights such as mortgages, liens and
pledges;

(ii) shares,…
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(ii) shares, stocks, bonds and debentures and any other form of participation in a
company;

(iii) a loan or other claim to money or a claim to performance related to investment
having economic value;

(iv) intellectual and industrial property rights including rights with respect to
copyright, patents, trade marks, trade names, industrial designs, trade secrets,
know-how and goodwill;

(v) business concessions and any other rights required to conduct economic
activity and having economic value conferred by law or under a contract,
including rights to engage in agriculture, forestry, fisheries and animal
husbandry, to search for, extract or exploit natural resources and to
manufacture, use and sell products; and

(vi) activities associated with investments, such as the organisation and operation
of business facilities, the acquisition, exercise and disposition of property
rights including intellectual property rights, and the raising of funds including
purchase and sale of foreign exchange;

(b) "investor" means :

(i) in respect of the Republic of Indonesia :
(A) a natural person who according to the laws of the Republic of

Indonesia is an Indonesian national; and

(B) any company with a limited liability incorporated in the territory of
the Republic of Indonesia or any juridical person constituted in
accordance with its laws; and

(ii) in respect of Australia :
(A) a natural person who is a citizen or permanent resident of Australia;

and

(B) any corporation, association, partnership, trust or other legally
recognised entity that is duly incorporated, constituted, set up or
otherwise duly organised :

i. under the law of Australia, or

ii. under…
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ii. under the law of a third country and owned or controlled by a
natural person described in paragraph (ii) (B) i regardless of
whether or not the entity is organised for pecuniary gain,
privately or otherwise owned, or organised with limited or
unlimited liability;

(c) "returns" means amounts yielded by or derived from an investment, including
profits, dividends, interest, capital gains, royalty payments, fees, payments in
connection with intellectual property rights, and all other lawful income;

(d) "territory" :

(i) in respect of the Republic of Indonesia means the territory under the
sovereignty of the Republic of Indonesia and such parts of the continental
shelf and the adjacent seas over which the Republic of Indonesia has
sovereignty, sovereign rights as well as other rights in accordance with
the 1982 United Nations Convention on the Law of the Sea;

(ii) in respect of Australia means the territory under the sovereignty of
Australia and the adjacent seas over which Australia exercises its
sovereignty consistent with the 1982 United Nations Convention on the
Law of the Sea, and other adjacent seas and the continental shelf over
which Australia exercises sovereign rights or other rights in accordance
with that Convention;

(e) "freely convertible currency" means a convertible currency as classified by the
International Monetary Fund or any currency that is widely traded in
international foreign exchange markets.

2. An investor shall be regarded as controlling an entity as described in paragraph 1 (b)
(ii) (B) ii or an investment if the investor has a substantial interest in such entity or
investment. Any question arising out of this Agreement concerning the control of
such an entity or investment shall be resolved to be satisfaction of the Parties.

ARTICLE II
Promotion and Protection of Investment

1. Each Party shall encourage and promote investments in its territory by investors of
the other Party and shall, in accordance with its laws, regulations and investment
policies applicable from time to time, admit investments.

2. A Party shall ensure fair and equitable treatment in its own territory to investments.

3. A Party shall, subject to its laws, accord within its territory protection and security to
investments and shall not impair the management, maintenance, use, enjoyment or
disposal of investments.

4. This…
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4. This Agreement shall not prevent an investor of one Party from taking advantage of
the provisions of any applicable law, regulation or policy of the other Party which
are more favourable than the provisions of this Agreement.

ARTICLE III
Scope of Agreement

1. This Agreement shall apply to:

(a) investments by investors of Australia in the territory of the Republic of
Indonesia which have been granted admission in accordance with the Law No.
1 of 1967 concerning Foreign Investment or with any law amending or
replacing it; and

(b) investments by investors of the Republic of Indonesia in the territory of
Australia whenever made.

2. Notwithstanding the provisions of paragraph 1, if a Party shall accord to a legally
admitted investment of an investor of a third country any treatment, benefit or
protection of a kind provided for in this Agreement, then the scope of this
Agreement shall extend to investments of investors of the other Party similarly
admitted.

3. Where an investor of a Party is owned or controlled by a citizen or a company of any
third country, the Parties may consult with a view to deciding not to extend the
rights and benefits of this Agreement to such investor.

4. An investor duly organised under the law of a Party shall not be treated as an
investor of the other Party, but any investments in that first investor by investors of
that other Party shall be protected by this Agreement.

5. This Agreement shall not apply to an investor organised under the law of a third
country within the meaning of paragraph 1 (b) (ii) (B) ii of Article I where the
provisions of an investment protection agreement with that country have already
been invoked in respect of the same matter.

6. This Agreement shall not apply to a natural person who is an investor of a Party
where :

(a) the provisions of an investment protection agreement between the other Party
and a third country of which that person is a citizen have already been invoked
in respect of the same matter; or

(b) the person is a citizen or national of the other Party according to its laws.

ARTICLE IV…
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ARTICLE IV
Most Favoured Nation Provisions

1. Each Party shall at all time treat investments or returns in its territory on a basis no
less favourable than that accorded to investments or returns of investors of any third
country, provided that a Party shall not be obliged to extend to investments or
returns any treatment, preference or privilege resulting from :

(a) any customs union, economic union, free trade area, regional economic
integration agreement, or crossborder trade arrangement or similar economic
agreement to which the Party belongs; or

(b) a double taxation agreement or arrangement with a third country.

2. Neither Party shall in its territory subject investors of the other Party, as regards
their management, use, enjoyment or disposal of investments or returns, or any other
activities associated with investments, to treatment less favourable than that which it
accords to investors of any third country.

ARTICLE V
Compensation for Losses

When a Party, in respect of investments in its territory, adopts any measures relating to
losses owing to war or other armed conflict, revolution, a state of national emergency,
revolt, insurrection, riot or other similar event in its territory, it shall accord to investors
of the other Party treatment, as regards restitution, indemnification, compensation or other
settlement, no less favourable than that which it accords to investors of any third country.

ARTICLE VI
Expropriation

1. A Party shall not nationalise, expropriate or subject to measures having effect
equivalent to nationalisation or expropriation (hereinafter referred to as
"expropriation") the investments of investors of the other Party unless the following
conditions are complied with :

(a) the expropriation is for a public purpose related to the internal needs of the
Party and under due process of law;

(b) the expropriation is non-discriminatory; and

(c) the expropriation is accompanied by the payment of prompt, adequate and
effective compensation.

2. The…
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2. The compensation referred to in paragraph 1 shall be computed on the basis of the
market value of the investment immediately before the expropriation or impending
expropriation became public knowledge. Where that value cannot be readily
ascertained, the compensation shall be determined in accordance with generally
recognised principles of valuation and equitable principles taking into account the
capital invested, depreciation, capital already repatriated, replacement value,
currency exchange rate movements and other relevant factors.

3. The compensation shall be paid without undue delay, shall include interest at an
agreed commercially reasonable rate calculated from the date the measures were
taken to the date of payment and shall be freely transferable between the territories
of the Parties. The compensation shall be payable either in the currency in which the
investment was originally made or, if requested by the investor, in any other freely
convertible currency.

ARTICLE VII
Transfer of Investments and Returns

1. Each Party, in respect of funds related to investments in its territory of investors of
the other Party, and subject to its right in exceptional balance of payments
difficulties to exercise equitably and in good faith powers conferred by its laws and
regulations, shall permit the transfer freely and without unreasonable delay of such
funds including:

(a) capital and additional capital amounts used to establish, maintain or expand
investments;

(b) returns;

(c) repayments on any loan and interest thereon;

(d) proceeds from sales of shares of investors;

(e) compensation for losses referred to in Article V;

(f) proceeds received by an investor in case of sale of an asset or liquidation; and

(g) the earnings and other remuneration of personnel engaged from abroad who
are allowed to work in connection with investment in the territory of the other
Party.

2. To the extent that an investor of a Party has not made another arrangement with the
appropriate authorities of the other Party in whose territory the investment is
situated, currency transfers made pursuant to paragraph 1 shall be permitted in the
currency of the original investment or any other freely convertible currency. Such
transfers shall be made at the prevailing rate of exchange on the date of transfer with
respect to current transactions in the currency to be transferred.

3. Consistently…
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3. Consistently with the preceding paragraphs, each Party may maintain laws and
regulations requiring reports of currency transfers.

4. A Party may protect the rights of creditors, or ensure the satisfaction of judgments in
adjudicatory proceedings, through the equitable, non-discriminatory and good faith
application of its law.

5. Returns that are not transferred but are invested or reinvested in accordance with the
laws and regulations and investment policies of the Parties shall be treated as
investments and any alteration of the form in which assets are invested or reinvested
shall not affect their character as investments.

ARTICLE VIII
Subrogation

1. If a Party or an agency of a Party makes a payment to an investor of that Party under
a guarantee, a contract of insurance or other form of indemnity it has granted in
respect of an investment, the other Party shall recognise the transfer of any right or
title in respect of such investment. The subrogated right or claim shall not be greater
than the original right or claim of the investor.

2. Where a Party has made a payment to its investor and has taken over rights and
claims of the investor, that investor shall not, unless authorised to act on behalf of
the Party making the payment, pursue those rights and claims against the Party.

ARTICLE IX
Entry and Sojourn of Personnel

1. Each Party shall, subject to its laws and regulations relating to the entry and sojourn
of non-citizens, permit natural persons who are investors of the other Party and
personnel employed by investors of that other Party to enter and remain in its
territory for the purpose of engaging in activities connected with investments.

2. Each Party shall, subject to its laws and regulations, permit investors of the other
Party who have made investments in the territory of the first Party to employ within
its territory key technical and managerial personnel of their choice.

ARTICLE X
Transparency of Laws

Each Party shall, with a view to promoting the understanding of its laws that pertain to or
affect investments in its territory by investors of the other Party, make such laws public
and readily accessible.

ARTICLE XI…
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ARTICLE XI
Settlement of Disputes

between a Party and an Investor of the other Party

1. In the event of a dispute between a Party and an investor of the other Party relating
to an investment, the parties to the dispute shall initially seek to resolve the dispute
by consultations and negotiations.

2. In the event that such a dispute cannot be settled through consultations and
negotiations, the investor in question may submit the dispute, for settlement :

(a) in accordance with the laws and regulations of the Party which has admitted
the investment to the competent judicial or administrative bodies of that Party;
or

(b) to the International Centre for the Settlement of Investment Disputes ("the
Centre") for the application of the conciliation or arbitration procedures
provided by the 1965 Convention on the Settlement of Investment Disputes
between States and Nationals of Other States ("the Convention").

3. If both Parties are not at the time the dispute arises party to the Convention, the
dispute may be submitted to such procedures for settlement as may be agreed
between the parties to the dispute. If no such procedures have been agreed within a
three month period from written notification of the claim, the parties to the dispute
shall be bound to submit it to arbitration under the Arbitration Rules of the United
Nations Commission on International Trade Law as then in force. The arbitral
tribunal shall have the power to award interest. The parties to the dispute may agree
in writing to modify those Rules.

4. Where a dispute is referred to the Centre pursuant to sub-paragraph 2 (b) :

(a) where that action is taken by an investor of one Party, the other Party shall
consent in writing to the submission of the dispute to the Centre within
forty-five days of receiving such a request from the investor; or

(b) if the parties to the dispute cannot agree whether conciliation or arbitration is
the more appropriate procedure, the investor affected shall have the right to
choose.

5. Once an action referred to in paragraph 2 has been taken, neither Party shall pursue
the dispute through diplomatic channels unless :

(a) the relevant judicial or administrative body, the arbitral authority or other
body, as the case may be, has decided that it has no jurisdiction in relation to
the dispute in question; or

(b) the…
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(b) the other Party has failed to abide by or comply with any judgment, award,
order or other determination made by the body in question.

6. In any proceeding involving a dispute relating to an investment, a Party shall not
assert, as a defence, counter-claim, right of set-off or otherwise, that the investor
concerned has received or will receive, pursuant to an insurance or guarantee
contract, indemnification or other compensation for all or part of any alleged loss.

ARTICLE XII
Settlement of Disputes between the Parties Concerning

the Interpretation and Application of the Agreement

1. Disputes between the Parties concerning the interpretation or application of this
Agreement should, if possible, be settled through diplomatic channels.

2. If a dispute between the Parties cannot thus be settled within six months, it shall
upon the written request of either Party be submitted to an arbitral tribunal.

3. Such an arbitral tribunal shall be constituted for each individual case in the
following way :

(a) within two months of the receipt of the request for arbitration, each Party shall
appoint one member of the tribunal. Those two members shall then select a
national of a third country who on approval by the two Parties shall be
appointed Chairman of the tribunal. The Chairman shall be appointed within
two months from the date of appointment of the other two members;

(b) in case any arbitrator appointed as provided for in this Article shall resign or
become unable to act, a successor arbitrator shall be appointed in the same
manner as prescribed for the appointment of the original arbitrator and the
successor shall have all the powers and duties of the original arbitrator.

4. If within the period specified in paragraph 3 the necessary appointments have not
been made, either Party may, in the absence of any other agreement, invite the
President of the International Court of Justice to make any necessary appointments.
If the President is a national of either Party or is unable to discharge the said
function, the Vice-President or the next most senior Member who is not disqualified
on such a ground shall make the necessary appointments.

5. The arbitral tribunal shall decide all questions relating to its competence and shall,
subject to any agreement between the Parties, determine its own procedure. It shall
reach its award by majority vote taking into account the provisions of this
Agreement, the international agreements both Parties have concluded and the
generally recognised principles of international law. The arbitral tribunal shall
afford to the Parties a fair hearing. It may render an award on the default of a Party.
Any award shall be rendered in writing and shall state its legal basis. An award shall
be final and binding on the Parties.

6. Each…
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6. Each Party shall bear the costs of its appointed arbitrator. The cost of the Chairman
of the tribunal and other expenses associated with the conduct of the arbitration shall
be borne in equal parts by both Parties. The arbitral tribunal may decide, however,
that a higher proportion of costs shall be borne by one of the Parties.

ARTICLE XIII
Settlement of Disputes between Investors of the Parties

1. In the event that a dispute arises between investors of the Parties, the dispute shall, if
possible, be resolved through consultations and negotiations.

2. A Party shall in accordance with its laws:

(a) provide investors of the other party who have made investments within its
territory and personnel employed by them for activities associated with
investments full access to its competent judicial or administrative bodies in
order to afford means of asserting claims and enforcing rights in respect of
disputes with its own investors;

(b) permit its investors to select means of their choice to settle disputes relating to
investments with the investors of the other Party, including arbitration
conducted in a third country; and

(c) provide for the recognition and enforcement of any resulting judgments or
awards.

ARTICLE XIV
Consultation and Amendment

1. The Parties shall consult at the request of either of them on matters concerning the
interpretation or application of this Agreement.

2. This Agreement may be amended at any time by agreement of the Parties.

ARTICLE XV
Entry into Force, Duration and Termination

1. This Agreement shall enter into force thirty days after the date of the later
notification by either Party of the fulfilment of its constitutional requirements for
coming into force of the Agreement. It shall remain in force for a period of fifteen
years and shall continue in force thereafter for a further period of fifteen years and
so forth unless terminated by notice in writing by either Party one year before its
expiration.

2. In…
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2. In respect of investments made prior to the date of termination of this Agreement,
the provisions of the Agreement shall continue to be effective for a further period of
fifteen years from the date of termination of the Agreement.

IN WITNESS WHEREOF, the undersigned, duly authorised thereto by their respective
Governments, have signed this Agreement.

Done in duplicate at Jakarta this 17th day of November, 1992, in the English language.

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF
THE REPUBLIC OF INDONESIA AUSTRALIA

ALI ALATAS SENATOR GARETH EVANS
-------------------- -------------------------------------

Minister for Minister for
Foreign Affairs Foreign Affairs and Trade

Jakarta, November 17, 1992
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Excellency,

I have the honour to refer to the Agreement between the Government of the Republic of
Indonesia and the Government of Australia concerning the Promotion and Protection of
Investments, which was signed today.

In signing this Agreement, it is the understanding of the Government of the Republic of
Indonesia that :

1. The phrase "investment policies" in Article I, paragraph 1 (a), Article II, paragraph 1
and Article VII, paragraph 5 in respect of the Republic of Indonesia shall be
interpreted as the policies of the Republic of Indonesia which have legal effect on
foreign investment matters and, in respect of Australia, shall be interpreted as the
requirements set down by way of Ministerial statement on foreign investment
matters.

2. The scope of agreement in Article III, paragraph 1 (a) is limited to investment which
has been granted admission in accordance with the Law No. 1 of 1967 concerning
Foreign Investment or with any law amending or replacing it.However, the scope of
the Agreement needs to be broadened to cover other sectors outside those at present
covered in Article III, paragraph 1 (a) and efforts shall be made to have steps taken
so that those sectors shall also be covered by this Agreement. As such developments
take place, this Agreement shall automatically cover the said sectors.

3. The Government of the Republic of Indonesia will interpret phrases referring to
investments made via third countries in Article I, paragraph 1 (b) (ii) (B) ii and
Article III, paragraphs 5 and 6 so as to be in full compliance with the legal system
and the existing laws and regulations in Indonesia.

The confirmation of these understandings by the Government of Australia will constitute
the agreed interpretation of the abovementioned Articles.

Please accept, Excellency, the renewed assurances of my highest consideration.

His Excellency,

SENATOR GARETH EVANS ALI ALATAS
Minister for Foreign Affairs Minister for Foreign Affairs

and Trade of Australia of the Republic of Indonesia

Jakarta, November 17, 1992
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Excellency,

I have the honour to acknowledge receipt of your letter of today's date which reads as
follows :

1. The phrase "investment policies" in Article I, paragraph 1 (a), Article II, paragraph 1
and Article VII, paragraph 5 in respect of the Republic of Indonesia shall be
interpreted as the policies of the Republic of Indonesia which have legal effect on
foreign investment matters and, in respect of Australia, shall be interpreted as the
requirements set down by way of Ministerial statement on foreign investment
matters.

2. The scope of agreement in Article III, paragraph 1 (a) is limited to investment which
has been granted admission in accordance with the Law No. 1 of 1967 concerning
Foreign Investment or with any law amending or replacing it.
However, the scope of the Agreement needs to be broadened to cover other sectors
outside those at present covered in Article III, paragraph 1 (a) and efforts shall be
made to have steps taken so that those sectors shall also be covered by this
Agreement. As such developments take place, this Agreement shall automatically
cover the said sectors.

3. The Government of the Republic of Indonesia will interpret phrases referring to
investment made via third countries in Article I, paragraph 1 (b) (ii) (B) ii and
Article III, paragraphs 5 and 6 so as to be in full.

His Excellency.

ALI ALATAS
Minister for Foreign Affairs
of the Republic of Indonesia

compliance with the legal system and the existing laws and regulations in Indonesia.

I have the honour to confirm the understandings recorded in your letter about the
interpretation and application of the Agreement.

With regard to paragraph 3 of your letter I wish to advise that, should substantial inequity
result from operation of the Agreement in relation to investments made in Australia via
third countries by investors of Indonesia, the matter may be brought to the attention of the
Government of the Republic of Indonesia, with a view to amelioration of the situation.

Please accept, Excellency, the renewed assurances of my highest consideration.

SENATOR GARETH EVANS
Minister for Foreign Affairs
and Trade of Australia


